Abstract
Introduction
This article examines the contribution that international law can make to the recognition of minority interests and preferences through a deliberative understanding of democracy. Simply put, the deliberative model conceives of democracy as a free association of equal citizens who engage in a rational discussion on political issues, presenting options and seeking a consensus on what is to be done. The concern here is with how the deliberative model accommodates the ethno-cultural minority group: a group of persons, predominantly of common descent, who think of themselves as possessing a distinct cultural identity (which includes religion and language differences) and who evidence a desire to transmit this to succeeding generations. 1 Such groups would include linguistic minorities (the Quebecois in Canada, for example), religious minorities (the Amish in the United States) and those groups whose collective identity differs from that of the majority/national culture. These differences may be profound, as in the case of the indigenous populations of Brazil, or difficult to identify for those outside the communities concerned, as with the Protestant and Catholic populations of Northern Ireland. What distinguishes all of these groups is that they manifest, albeit implicitly, a desire to maintain a collective identity which differs from a dominant societal culture. Culture in this context is not synonymous with particular practices, customs or manners of dress. It is a sense of communal self-identity that pervades almost every aspect of life, 2 including work and economic activity. 3 It is the traditions of everyday life. The cardinal features of the deliberative model -equality, participation (i.e., inclusion) and consensus -are clearly attractive to hitherto marginalized groups. Like other minorities, ethno-cultural groups demand recognition of their status as equal citizens, 4 and effective representation in the deliberative and decision-making institutions and mechanisms of the state, notably national Parliaments. The pure deliberative model, outlined by Jürgen Habermas in Between Facts and Norms, 5 assumes that given sufficient time and goodwill, it is always possible to reach a Members of the majority community, who will have a plurality of interests, will find themselves part of the majority on a particular issue, but not all. They will be disposed to compromise and to ensure the fairness of the outcomes as well as of the procedures of decision-making: Bellamy, 'Dealing with Difference: Four Models of Pluralist Politics', 53 Parliamentary Affairs (2000) 198, at 202-203. 9 United Nations Declaration on the Rights of Persons Belonging to National, Ethnic, Religious and Linguistic Minorities, GA Res. 47/135, 18 December 1992, preamble. The United Nations Commission on Human Rights has concluded that the creation of the conditions for a democratic system of government are 'essential for the prevention of discrimination and for the protection of minorities': 'Ways consensus. On certain issues that affect ethno-cultural minorities, however, a consensus cannot be reached. Take the example of a proposed law on compulsory wearing of protective headwear on building sites. A consensus might emerge that the benefits of savings to the health services outweigh the interference in individual liberty. Where members of the Sikh community are included in the deliberation consensus is not possible. It is a fundamental tenet of the Sikh religion that men's headwear should consist exclusively of a turban. Democratic deliberation on questions of ethno-cultural minority identity, this article will argue, should not aim to establish uniform rules in all areas of public life, but to determine a constitutional arrangement that will guarantee the cultural security of the minority group. Where this can be established in common institutional and legal frameworks, this is to be preferred; where not, an appropriate autonomy regime should be introduced. The nature of the shared institutions and degree of autonomy will necessarily vary from case to case.
Deliberative Democracy
The emerging 'democratic norm' thesis in international law has been rightly criticized for focusing too heavily on institutional arrangements and the holding of competitive elections. 6 It appears to conceive of a thin model of democracy, whereby the function of government is to aggregate the preferences of individuals to find the decision that will be acceptable to most. In extreme versions, the role of the citizen is simply to determine who will hold power. The people do not actually rule in any obvious sense of the terms 'people' and 'rule', and democratic government becomes the rule of the elected politician. 7 This aggregative model is not conducive to realizing the interests and preferences of those minority groups with a high degree of solidarity and shared outlook, which find themselves permanently outvoted by the majority population. 8 Even if they are represented in decision-making processes, there is nothing to prevent the more powerful and numerous participants from ignoring them. No right of cultural security can be guaranteed. Yet the UN Declaration on Minorities and the UN Commission on Human Rights have both concluded that the issue of minorities can only be resolved 'within a democratic framework'.
9 A more inclusive model must then and means of overcoming obstacles to the establishment of a democratic society and requirements for the maintenance of democracy', adopted be conceived, one in which decisions are based not only on the counting of votes, but also on the sharing of reasons. Democratic legitimacy depends upon the will of the people to their being governed by those in power.
10 Sovereignty lies with the people, 11 who rule on a basis of political equality. 12 The core democratic principles of equality and popular sovereignty are typically conceived to be antagonistic: the 'rights of the individual' versus the 'will of the people'. This is not the case under the deliberative model of democracy. The citizen is seen as both the subject of the law and its author. The fact that x and y determine that some restriction should be placed in z does not make their decision right simply because they constitute a majority in a voting process that weighs each of their votes equally. Sometimes it is necessary that a decision is made. If x, y and z are walkers who come to a fork in the path they must go left or right. According to John Locke, the majority in a democracy have the right to determine policy, as it is necessary that the body politic should 'move that way whither the greater force carries it'. The only alternative would be the consent of each individual, but 'such consent is next impossible ever to be had'. 13 But if x and y determine that z should carry all the equipment and they should carry none then z not being treated as an equal in the relationship. Only if z agreed to the proposal would it be acceptable: a person cannot complain that their rights have been violated when they themselves have freely agreed to the interference in their liberty. Thus, according to Kant, for a law to be legitimate it must enjoy the 'united and consenting will of all'.
14 Democracy, according to the deliberative model, is a system of government that gives each citizen a genuinely equal share in the exercise of power. Crucially, it requires that laws are introduced only where a consensus exists following public deliberation and reasoned argument between citizens as to what should be done.
15
Seyla Benhabib has argued that deliberative democracy is not simply an additional theoretical model about how democracies should be constructed, but one that elucidates some aspects of the logic of democratic practices better than others, albeit in 16 Benhabib, 'Toward a Deliberative Model of Democratic Legitimacy', in Benhabib, supra note 11, 67, at 84.
17
UN Declaration on Friendly Relations, GA Res. 2625 (XXV) 24 October 1970.
18
As the European Court of Human Rights has pointed out, in a democracy the views of a majority will not always prevail: 'a balance must be achieved which ensures the fair and proper treatment of minorities and avoids any abuse of a dominant position': Chassagnou and others v. France, ECHR, Reports 1999-III, para. 112.
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The OAS has adopted an 'Inter-American Democratic Charter', which provides that 'The peoples of the Americas have a right to democracy and their governments have an obligation to promote and defend it'. Article 1, OAS Inter-American Democratic Charter, adopted Lima, 11 September 2001 , 40 ILM (2001 1289. See also, ibid, Article 19.
20
The Treaty on European Union provides in Article 6 (1), that 'The Union is founded on the principles of liberty, democracy, respect for human rights and fundamental freedoms, and the rule of law, principles which are common to the Member States'. Article 7 TEU sets out a procedure for the Council to determine the existence of a serious and persistent breach by a Member State of the principles on which the European Union is founded (as per Article 6(1) imperfect form. 16 It is a model which finds implicit recognition in the judgments of national constitutional courts and international human rights bodies and one which sits more easily with the principle of equality and with the internal aspect of the right to self-determination, which requires that the government of a state be representative of all the people, 17 not simply a majority. 18 Recognizing the nature of democracy as deliberation not aggregation is not an argument for reconstructing liberal democracy, but for a different understanding of how it functions. For those international organizations committed to democratic rule, the Organization of American States, 19 the European Union, 20 the Organization for Security and Co-operation in Europe, 21 and the Commonwealth, 22 a deliberative understanding of democracy demands that member states do not simply concern themselves with the question as to whether free and fair elections have taken place, but also with issues of political equality, representation and regard for the views and interests of minorities. 23 The requirements of the deliberative model of democracy are outlined by Julia Black: the equal and uncoerced participation of all. . . . All issues have to be open to question; all opinions voiced in conditions of equality and free from domination. Decision processes have to be conditioned by the desire of participants to reach agreement in the absence of coercion or threat of coercion. To this end each has to put forward reasons that others could reasonably accept, and seek acceptance for their reasons, and reject proposals on the basis that The fact that an individual or group has an interest or a preference cannot itself be a reason. Participants must relinquish self-interested reasoning and look for arguments that others can find compelling. On 16 January 1998 the Constitutional Court dissolved Refah. The Court of Human Rights noted that it had, in part, been dissolved because there was evidence that it wanted to apply sharia to the Muslim community in Turkey. The Court determined that sharia was the 'antithesis of democracy' in that it was based on dogmatic values, which were stable and invariable, and consequently at odds with the principles of pluralism and freedom of political debate that underlay the whole of the ECHR: para. 27 Rational, fair and legitimate policies concerning minorities can only emerge from a process of democratic deliberation.
A Democratic Deliberation
The first requirement of deliberative democracy is an open political agenda to which all may contribute. Democracy is a system of government in which equal citizens determine the answer to the basic political question: 'What ought we to do?' 28 It is a system of ongoing deliberation. 29 As noted by the Canadian Supreme Court in Re Secession of Quebec:
[A] functioning democracy requires a continuous process of discussion. The Constitution mandates government by democratic legislatures, and an executive accountable to them, 'resting ultimately on public opinion reached by discussion and the interplay of ideas' . . . At both the federal and provincial level, by its very nature, the need to build majorities necessitates compromise, negotiation, and deliberation. No one has a monopoly on truth, and our system is 30 Reference re Secession of Quebec [1998] predicated on the faith that in the marketplace of ideas, the best solutions to public problems will rise to the top. Inevitably, there will be dissenting voices. A democratic system of government is committed to considering those dissenting voices, and seeking to acknowledge and address those voices in the laws by which all in the community must live.
30
The original Athenian conception of democracy depended upon direct participation by citizens who engaged in 'proper discussion'. Decisions and laws rested on the force of better argument. 31 The United Nations' Commission on Human Rights has argued that democratic government requires the widest participation in the democratic dialogue by all sectors and actors of society in order to come to agreements on appropriate solutions to social, economic and cultural problems. 32 Deliberation is everywhere in the modern democratic state, it takes place at meetings of pressure groups, political parties, in universities, in the media, and innumerable places where individuals engage in communicative debate on political questions. 33 Through public deliberation, the German Federal Constitutional Court has concluded, political goals become clarified, and a public opinion emerges which forms the beginnings of political intentions. 34 There must be, within this public sphere, a tolerance for a wide diversity of political opinions and points of view. In a number of cases involving Turkey, the European Court of Human Rights has considered the extent of tolerance for political deliberation required of the democratic state:
[O]ne of the principal characteristics of democracy [is] the possibility it offers of resolving a country's problems through dialogue, without recourse to violence, even when they are irksome. Democracy thrives on freedom of expression. From that point of view, there can be no justification for hindering a political group solely because it seeks to debate in public the situation of part of the State's population and to take part in the nation's political life in order to find, according to democratic rules, solutions capable of satisfying everyone concerned.
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Political debate may only be limited where it does harm to democracy itself.
36 Thus a political party may campaign for a change in the law on two conditions: (1) the means used to that end must be legal and democratic; and (2) the change proposed must itself be compatible with fundamental democratic principles. 37 Beyond this, any and all political programmes may be proposed and debated, 'even those that call into question the way a state is currently organised'. 38 Minority groups may participate in political deliberation through formally constituted political parties and organizations or as part of the general opinion-and will-formation in the public sphere. This is a right protected by the international human rights instruments, and includes the freedom to establish political parties specifically dedicated to the advancement of 39 In a democracy, it is assumed that political parties advance political ideas and values, not the interests of one ethnic group. Politics is about ideology, not identity. The existence of ethnic parties challenges this paradigm. That said, if the political system operates to exclude minority interests and opinions, the establishment of ethnic parties may be one of the few ways in which the issue of minorities can be forced on the political agenda. Indeed, the fact that ethnic parties exist is likely itself to be evidence of discrimination or oppression against the minority, rather than any nationalistic expression of identity. In Sri Lanka, for example, a direct link can be made between the introduction of laws that discriminated against Tamils The right to participate in the conduct of public affairs is protected by Article 25 ICCPR. There will only be a violation where an individual is 'unreasonably' restricted in their right to take part. In Mikmaq tribal society v. Canada, the group had been excluded from the constitutional conference in Canada, although other representatives of aboriginal peoples, as well as the elected leaders of the federal and 10 provincial governments, had been invited to take part in the deliberations on aboriginal matters. The Committee determined that Article 25 ICCPR could not be understood as meaning that any directly affected group, large or small, has the unconditional right to choose the modalities of participation in the conduct of minority interests and preferences. 39 The proposals of the group may be radical in nature, including autonomy 40 and even secession. 41 What emerges from this deliberative communication are the constitutional norms and legal rules that will dictate the political arrangement. They will differ from state to state, reflecting the outcomes of those societies' ongoing deliberations as to the best form of government suited to their particular circumstances in the light of current and past experiences.
Institutional Deliberation and Minorities
Although deliberation may occur anywhere in the public sphere in which individuals participate in opinion-and will-formation, it is only formal institutions that can legislate. It is not possible, even for those with sufficient time, for all interested parties to participate in deliberative and decision-making bodies.
42 Individuals are represented by others who ensure that their opinions, interests and preferences are taken into account. 43 The interests and preferences of members of the dominant cultural groups are likely to be well represented in both formal law-making bodies and in deliberation in the public sphere, for example, in the media. The same cannot be said of those individuals from minority and marginalized communities. Given that individuals from outside the group will not be capable of accurately reflecting the interests and preferences of those inside, barriers to participation must be removed 44 Gould, 'Diversity and Democracy: Representing Differences', in Benhabib, supra note 11, 170, at 177. See, for example, the Human Rights Committee's General Comment on Article 25 ICCPR: 'Positive measures should be taken to overcome specific difficulties, such as illiteracy, language barriers, poverty, or impediments to freedom of movement which prevent persons entitled to vote from exercising their rights effectively. Information and materials about voting should be available in minority languages', General Comment 25 (57). Adopted by the Human Rights Committee. UN Doc. CCPR/C/21/Rev.1/Add.7 (1996), para. 12. 45 Human Rights Commission, Resolution 1995/60, supra note 9, preamble. The Lund Recommendations (infra note 65) call for the allocation of cabinet posts to members of minorities, either by formal or informal understanding (Recommendation 6). Benhabib, supra note 15, at 72. and participation facilitated. 44 The principle of representative deliberation requires that 'all tendencies, interests and feelings' obtain representation within government. 45 At the most basic level, the civil service should reflect the population it serves, and any under-representation of minorities dealt with by effective non-discrimination measures. Further, there should be a proportionate representation of the plurality of identities within the state to appointed public office, including where possible the executive, or cabinet. 46 For minorities, these representatives serve as instruments of ongoing consultation between the government and the group; form part of a horizontally organized deliberative process; and make clear the full equality of members of the group in the polity.
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A Legislatures
Elections in a democracy will determine the composition of one or more chambers of the national Parliament. They may further determine directly the identity of the Head of State (the 'President') or the Head of Government ('Prime Minister'). Their primary purpose is not however to provide the electorate with the direct power to determine which persons hold which office. Elections function as mechanisms to guarantee every citizen the right to participate in a system of collective decision-making that ultimately determines policy, leadership and authority. 48 They provide the clearest expression of the will of the people, 49 functioning as markers of the prevailing balance of opinions and viewpoints. 50 The electorate does not simply elect a government to rule, but also an opposition to examine, challenge and test proposed government measures. Mansbridge, supra note 47, at 109. One alternative is a system of microcosm representation, in which those selected, normally by lottery, represent their group and thus the social diversity: ibid., at 105. 
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This should not be problematic given that the members of the legislature will normally number many hundreds. Yet experience shows that many minorities, and certain majorities (women being the obvious example), are under-represented or excluded. If Parliaments are an important forum for deliberation, then as many interests, identities and perspectives as possible should be represented.
What is called for is not a legislature that mirrors society, but an end to the historical domination of some groups by others, which makes it difficult for disadvantaged groups to participate effectively in the political process. The focus of reform should be the removal of features that have resulted in lower representation of certain groups in the legislature than in the population. 54 The process thus appears neutral and is less likely to exacerbate inter-group tensions. Neither the International Covenant on Civil and Political Rights, 55 nor the regional covenants on human rights, 56 require the introduction of a particular electoral system. There must be regular elections, which are free and fair, with universal and equal suffrage, open to multiple parties, conducted by secret ballot, monitored by independent electoral authorities, and free of fraud and intimidation. Each vote must count equally, but there is no requirement that each vote should have equal effect in the determination of the outcome of political power. The key test for the validity of an electoral system, in the phraseology of the American Convention on Human Rights (1969), is that they are 'genuine', in the sense that they reflect accurately the will of the people, and protect the electorate from government pressure and fraud. 57 The extent to which a state adopts measures to promote a greater representation of minorities is a matter of discretion, 60 as it balances the desirability of a more representative legislature with the need to ensure the emergence of a sufficiently clear and coherent political will. 61 The exact mechanisms used will depend on the political context and institutional experience of the state concerned. No preference is expressed in the human rights instruments for proportional or majority system of voting, 62 or the introduction of special measures to facilitate minority participation. Where the legislature does not represent the society, however, and unless there is clear evidence that this position is changing, the state should consider measures to facilitate a more representative body. These might include one or more of the following: quotas in electoral lists, reduction in the quorum for registration of a party, privileged funding for minority parties, lowered thresholds for entering Parliament, 63 or reserving seats for representatives of minorities. 64 Such measures can appear problematic in advance of their introduction, but may quickly become accepted subsequently. 65 The most effective measures will be those that relate to the design of the electoral system. The 'Lund Recommendations', adopted by a group of international experts, on ' given to those that will produce the most representative government. Except where territorially concentrated, when single-member districts will facilitate minority representation, 67 systems of proportional representation are likely to be the most advantageous.
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Once in Parliament, members of minority communities must play an effective role. In addition to participating in Parliamentary debates, they should have an important part to play in those committees dealing with minority issues, whether the relevant committee deals with broader issues such as human rights, constitutional questions, or the administration of government. Although not exclusively composed of members representing minority groups, it is sensible that an individual from one of the minority groups chairs the relevant committee.
The Problem of Consensus
Implicit in the deliberative model is that consensus on uniform rules is always hypothetically possible. It is recognized that in reality, on many issues, this is unlikely. As a non-decision amounts to an implicit one in favour of the status quo, there must be a positive decision from the participants. If, following reasoned public debate, a majority determines that A is the right thing to do, then there is a presumption that this conclusion is rational and thus legitimate. 69 The decision provides a fallible, but reasonable, basis for a common practice until further notice.
70 This is the justification for majority rule in a democracy.
In the deliberative model developed by Habermas, the individual approximates to the liberal ideal of the autonomous self. 71 She is able to give reasons for her actions, critically reflect on her own beliefs and, when exposed to a better argument, is willing to change her opinions. 72 But individuals cannot easily reject that part of their identity conditioned by membership of a social group. 73 Certain core beliefs are nonnegotiable. Nor is the state neutral in respect of cultural identity. In every state there will be one dominant culture, often associated with the majority ethno-cultural 74 The break-up of Czechoslovakia can in part be traced to the refusal by the national Parliament to insert a hyphen into the state name: Czecho-Slovakia: J. Levi, The Multiculturalism of Fear (2000) , at 154-156. 75 The requirement of rational deliberation has been criticized for forcing ethno-cultural groups to enter deliberation on the terms of the liberal state. It is the case that rational discourse derives from the ruling institutions of the West -scientific debate, modern parliaments and courts -and that these are male-dominated institutions which reflect the interests of the dominant cultural group in all states (Young, 'Communication and the Other: Beyond Deliberative Democracy', in Benhabib, supra note 11, 120, 123). But what is required is not analytical deliberation but political discourse, including personal or collective narratives, rhetoric or intuitive argument, that makes the case for what should be done. This may include expressions of hurt or anger about past grievances, or demands for the telling of stories not reflected in the state nation-building myth. The only limits are those that derive from the principles of deliberative democracy -uncoerced discussion on a basis of political equality. Law-making bodies must, however, approximate to the ideal of rational, disinterested debate, in order to articulate general statements consonant with the rule of law: Benhabib, supra note 16, at 83. 76 Kymlicka describes multiculturalism as the 'flipside' of citizenship: Kymlicka group, which will shape the context for and content of political deliberation. The dominant culture will express itself around symbolic questions of state identity: the name of the polity, its flag, national anthem, public holidays, received history, the use of public languages and questions of education policy. 74 On many of these issues it will simply not be possible for members of the majority and minority communities, through rational deliberation, 75 to agree on the name of the state, or the design of its flag, etc. Where, for example, it is agreed that there should be one official language, members of each community will argue for it to be their own. Only where the minority agrees to use the majority language in public life is consensus on a single uniform rule possible. This constitutes an agreement to (at least partial) voluntary assimilation, which is likely to be accompanied by a more multicultural sense of national identity. 76 No group may be forced to assimilate. 77 Experience demonstrates that recent immigrant groups may be willing to accept voluntary assimilation into a culture that is prepared to some degree to accommodate their distinctive identity, practices and beliefs. Long established minorities, whose cultural traditions may pre-date the establishment of the state of which its members now find themselves citizens, are unlikely to accept assimilation into the dominant culture. Where there is no consensus, the deliberative model tells us that majority rule is acceptable. In this case, however, the legitimacy basis of majority rule is not present. Even if reasoned debate is possible, there could never be a consensus. The fact that a majority agrees on policy choice A (a uniform rule that will inevitable reflect their interests and preferences) cannot create a presumption of rationality and legitimacy. On issues where there can be no consensus between majority and minority communities, the purpose of deliberation is not to agree universal principles, but to recognize the differences and similarities of the respective communities in order that some form of agreement can be reached which accommodates the differences in appropriate institutions and similarities in shared ones. 78 The point is made in the Lund Recommendations, which contend that it is essential for the authorities to recognize 'the need for central and For example, states 'should take appropriate measures so that, wherever possible, persons belonging to minorities may have adequate opportunities to learn their mother tongue or to have instruction in their mother tongue': Article 4(3) (emphases added). 83 See, for example, 'In areas inhabited by persons belonging to national minorities traditionally or in substantial numbers, if those persons so request and where such a request corresponds to a real need, the Parties shall endeavour to ensure, as far as possible, the conditions which would make it possible to use the minority language in relations between those persons and the administrative authorities': Article 10(2), Framework Convention for the Protection of National Minorities 34 ILM (1994) 351. 84 Hannum and Lillich, 'The Concept of Autonomy in International Law' 74 AJIL (1980) 858, at 883. 85 Examples, in the United States, include exemption from the use of ceremonial wine by Catholics and Jews during prohibition, the religious use of peyote (a prohibited narcotic in many states) by American Indians, and mandatory schooling laws for Amish populations: Levi, supra note 74, at 128-129. uniform decisions in some areas of governance together with the advantages of diversity in others'.
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A Shared Institutions and Autonomy Regimes
The right of cultural security for minorities, implicit in all human rights instruments, is made clear in Article 27 ICCPR, 80 and in the UN Declaration on Minorities. 81 For many groups it can be achieved without the introduction of separate legal or political institutions. State funding for cultural associations, the provision of public services in the minority language and positive recognition by public authorities of members of the group may suffice. The nature and extent of the positive measures required to protect and promote a particular group's identity cannot be discerned from the international instruments on minorities. The language of the UN Declaration on Minorities is opaque and often exhortatory. 82 The provisions of the one legally binding instrument specifically dedicated to minorities, the Council of Europe's Framework Convention on National Minorities, are struck through with conditional clauses and vague formulations. 83 Measures to accommodate ethno-cultural identity within shared institutions will emerge only, it would seem, through democratic deliberation, not the application of abstract legal norms and principles.
Where it is not possible to accommodate difference in shared institutions, separate legal and political regimes may be needed. These regimes of autonomy, which protect certain customs, practices and societal structures from government interferences, 84 may be personal, cultural or territorial in nature. Regimes of personal, or individual, autonomy build on the wide private sphere afforded to all individuals in a democracy to provide an exemption, for members of the group only, from the application of general laws. 85 Cultural autonomy relates to self-government by the minority over specific aspects of life, but within a territory over which the minority group does not enjoy legislative or regulatory autonomy. 86 A minority education board might, for example, be established with the authority to determine the language(s) of instruction or content of the curriculum in those state schools where a preponderance of the students come from the minority population.
Territorial autonomy involves the granting of separate powers of internal administration, to whatever degree, to regions possessing some ethnic or cultural distinctiveness, without those areas being detached from the state. 87 It provides political and governmental authority over the region to which power is devolved, and can be understood as 'independence of action on the internal or domestic level'. 88 Territorial autonomy is, according to Kymlicka, the most effective way of accommodating sub-state nations, what he terms, 'national minorities': 89 groups that formed complete and functioning societies on their historic homeland prior to being incorporated into a larger state. 90 The experience of Western liberal democracies, particularly in Canada, Spain, Belgium and Switzerland, is that territorial arrangements, variously referred to as multinational federations, quasi-federal autonomy, or extensive self-government regimes, have proved the most effective method for the accommodation of two or more societal cultures. 91 Kymlicka's use of the term 'national minority' is perhaps unhelpful. In Europe, it has a particular connotation with those populations which, through arbitrary changes in international borders, now find themselves a distinct ethno-cultural minority, 92 often sharing that identity with the titular majority population of a neighbouring state. 93 Whilst the expression 'national minority' is used in the instruments of the Organization for Security and Co-Operation in Europe, and the Council of Europe, which has adopted a Framework Convention for the Protection of National Minorities, states and, in particular, the Advisory Committee established under the Framework Convention, 94 do not recog- nize such a restrictive understanding of the term. 95 The term 'national minority' found in the European instruments, appears not dissimilar to that of 'minority' under Article 27 ICCPR: citizens who conceive of themselves as members of ethno-culturally distinct minority groups within the state. 96 No right of territorial autonomy, or any other form, 97 exists for (national) minorities in international law. With notable exceptions autonomy has not featured in the international instruments concerning minority groups. 98 A stronger argument may be made for groups which may be classed as 'peoples', 99 and which possess a right of self-determination: the right to have their distinct character reflected in the institutions of government under which they live. 100 A number of states draw a specific connection between the issue of self-determination and autonomy. 101 A right of autonomy does not however follow from the recognition of the group as a people: 'self-determination is a right, autonomy is not; autonomy is essentially a gift by the State . . .
[it] may be a good idea, but it does not flow freely from the sources of international law as an obligation on States'. 102 There are then no specific international norms on multiculturalism that can inform public authorities, or the international community, of the precise nature and scope of the autonomy regime necessary to ensure the cultural security of ethno-minority groups within the state in a particular case. Each solution is context specific and cannot be determined in the absence of participation by members of the minority community.
B Consultation
The Flensburg Proposals, drawn up by a group of international experts, note that it is essential that decision-makers proactively consult members of minorities to be affected by decisions, and create opportunities for them to participate effectively in the process. 103 The importance of consultation is reflected in the UN Declaration on Minorities 104 and in the Framework Convention on National Minorities. 105 International human rights bodies demonstrate a particular concern that the principle of deliberative inclusion has been given effect, and that a majority decision has resulted from reasoned public debate and not the aggregation of preferences and interests. In considering complaints by minority groups, the Human Rights Committee has paid particular attention to the extent to which the interests or preferences of the minority have been taken into account. In Länsman et al. v. Finland (No. 2), the Committee, in determining that there had been no violation of Article 27 ICCPR, noted that the Muotkatunturi Herdsmen's Committee had been consulted in the process of drawing up the logging plans and had 'not react[ed] negatively'. There was clear evidence that the authorities had gone through a process of weighing the minority's interests against that of the general economic interest. 106 In Mahuika et al. v. New Zealand, the state had undertaken a process of consultation in order to secure broad Maori support to a nation-wide settlement on the regulation of fishing activities. Significantly, the proposals brought forward by Maori communities and organizations had clearly affected the design of the final settlement, which was only enacted following evidence of substantial Maori support. 107 By engaging in a process of consultation before proceeding to legislate, and paying specific attention to the sustainability of Maori fishing activities, New Zealand, the Committee decided, had not interfered with Maori rights protected by Article 27 ICCPR. 108 Where the minority views have not been taken into account, the Committee has been more willing to determine a violation of the International Covenant. In Hopu and Bessert v. France, the authors complained that the construction of a hotel complex would destroy their ancestral burial grounds, constituting an unjustified interference in the right to respect for family life. 109 The Committee accepted that cultural traditions should be taken into account when defining the term 'family', and noted that the relationship between the applicants, who were Polynesian inhabitants of Tahiti, and their ancestors was an essential element of their identity and continued to play an important role in their family life. It determined that there was 'nothing in the information before [it to show] that the State party duly took into account the importance of the burial grounds for the authors, when it decided to lease the site for the building of a hotel complex'. The Committee therefore concluded that there had been an arbitrary interference with the authors' right to family and privacy. 110 Whilst Article 27, ICCPR provides a right of deliberative inclusion for minorities where their right to cultural security is threatened, the right to 'enjoy their own culture' is not lost by the fact of political participation. The right to cultural security remains the primary right of minorities expressed in the article.
The fact of minority inclusion will not ipso facto render the adopted policy lawful and legitimate. The right of political autonomy is understood to involve not only the right to participate in the political deliberation, 111 but a right to determine whether that law should in fact be adopted. The fact that German Jews enjoyed the right to vote in the 1930s could not in any way be said to bind them to the decisions of an elected government with majority support determined to seek their destruction. 112 Democratic theory must recognize that legitimacy is dependent upon the degree of consensus that exists following public deliberation and reasoned argument between citizens as to what should be done. 113 Each law does not have to rely on the actual consent of concerned citizens. Legitimacy depends upon the degree to which each National Minorities'. This body works under the auspices of the State Committee of Ukraine on Nationalities and Migration, which enjoys primary responsibility for the settlement of inter-ethnic disputes. The purpose of the Council is to contribute to legislation and other developments on issues of importance to members of the national minority groups of Ukraine. In Hungary a Roundtable of Minorities was established during the preparatory stages of the Minorities Act for the purpose of consultation with state authorities. Its role diminished following the full development of the minority self-government system, as the national self-governments of minorities took over the role of negotiation partners with the Government. 120 Cohen, supra note 15, at 79. be standing or ad hoc, independent or attached to the legislative or executive branch of government. The key point is that it should as far as possible mirror the ideal of deliberative democracy and it thus 'makes deliberation possible'. 120 Issues such as the design of the welfare state or overall levels of public spending will not normally be considered within these consultative bodies; only where a proposed measure affects the minority culture is a requirement of institutional deliberation introduced.
Whatever institutional structures are established, in the absence of a clear consensus on what is to be done, a decision must be reached and the potential, in the minority's mind, of a tyranny of majority rule remains. Careful consideration should be given to how the consultative body might function. The Flensburg Proposals conclude that consultative bodies might be given more political weight, even powers of legislative initiative and suspensive veto over legislation affecting minority communities. 121 Where they mirror the deliberative ideal of free and uncoerced deliberation, the recommendations of consultative bodies should not be subject to revision, excepting for technical amendments, by the government. The relevant public authority, Parliament or ministry, should either implement the recommendations in their entirety, or reject them (with clear implications for the legitimacy of alternative government measures adopted on minority issues). In determining the membership of the body, the state must balance the requirement of inclusiveness with the need to establish effective deliberation. In certain cases it might be possible to hold democratic elections amongst those registering as members of the minority to determine who will represent the group. 122 In many cases the state will simply appoint to the body members of the minority elite, or community leaders, or their nominees. There is then a particular requirement that these bodies remain open to representations from the wider public sphere. Neither the state nor minority members are able to represent the diversity of interests and perspectives from within their respective communities. Individuals with similar backgrounds often have different interests or opinions, or different goals and projects. 123 There is no essential trait that binds every member of any social group together in common interest. 124 Van Mill, supra note 71, at 738. 125 Cohen, supra note 15, at 75.
Conclusion
The deliberative model is a pure form of participatory democracy: 124 all members of the community must reach an agreement as to the form of their particular accommodation. A more explicit recognition of the deliberative nature of democracy would require greater efforts to facilitate the inclusion of marginalized groups and the establishment of consultative bodies to deliberate with members of ethno-cultural minorities on their particular interests and preferences. That said, governments must govern and the deliberative model does not recognize any right of veto for minorities. The value of a deliberative understanding of democracy for minorities is not that it necessarily affords minorities a share of political power, but that it requires that individuals belonging to minority groups are recognized as equal, albeit culturally distinct, members of the polity with a right to be included in the decision-making process. As a minimum, this will allow members of ethno-cultural groups to bring issues onto the political agenda, correct factual errors and ensure that their interests and perspectives are recognized within the process. More significantly, given that the purpose of the deliberation is to seek a consensus on minority policies and that self-interested arguments are not permitted, the outcome of the procedure is likely to be different from the results of the aggregation of individual preferences.
125
Government policy on minorities will be fairer and enjoy a greater degree of legitimacy in the eyes of both majority and minority populations promoting a greater degree of justice and internal and external peace and security, as differences are channelled into democratic institutions and mechanisms and resolved without recourse to violence.
